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I. Introduction 
 
Oula Zakaria (“Plaintiff”) brought this putative class action against Gerber Products Co. (“Defendant”). 
Dkt. 1. The claims presented are based on allegations that Defendant falsely advertised Gerber Good 
Start Gentle (“Good Start Gentle”), which is an infant formula. In the challenged advertising, Defendant 
asserts that Good Start Gentle is the first and only general infant formula that: (i) reduces the risk for 
infants developing allergies; (ii) reduces the risk of their developing atopic dermatitis; and (iii) has been 
endorsed by the Food and Drug Administration (“FDA”). Id. ¶ 3.  
 
On October 26, 2015, Plaintiff filed a Motion for Class Certification (“Motion”). The Motion seeks to certify 
a class of “[a]ll persons who purchased Good Start Gentle in the State of California for personal use and 
not resale from January 9, 2011 to the present.” Dkt. 77 at 2. A hearing on the Motion was conducted on 
January 11, 2016, and matter was taken under submission. Dkt. 124. For the reasons stated in this 
Order, the Motion is GRANTED IN PART. 
 
II. Factual Background 
 
Plaintiff’s daughter was born in early September 2013. Dkt. 26, ¶ 59. In October 2013, Plaintiff took her to 
a pediatrician. Id. ¶ 60. That physician introduced Plaintiff to two infant formulas produced by Defendant 
-- Good Start Gentle and Gerber Good Start Soothe. Id. The operative First Amended Complaint (“FAC”) 
alleges that, in October 2013 and November 2013, Plaintiff “researched Good Start formula and reviewed 
statements made by Defendant on its website highlighting Good Start Gentle’s endorsement by the FDA 
and its ability to protect infants from developing allergies.” Id. ¶ 61. Based on these alleged 
representations, which Plaintiff claims to have been false, she discontinued the use of other formula 
products, and began purchasing only Good Start Gentle for her daughter. Id. ¶¶ 62, 68.  
 
Plaintiff estimates that once a week from October 2013 to November 2014, she purchased one container 
of Good Start Gentle at retail stores located in Porter Ranch, California. Id. ¶¶ 65, 66. Some of the 
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containers of Good Start Gentle purchased by Plaintiff had a label that included the following language, 
“1st & Only Routine Formula to Reduce Risk of Developing Allergies, see label inside.” Id. ¶¶ 62-63, Ex. 
B. 
 
The FAC alleges that “[s]ince at least 2011, Defendant knowingly disseminated or has caused to be 
disseminated advertisements, packaging, and promotional materials for Good Start Gentle in California 
containing false and misleading statements . . . .” Id. ¶ 43. These include the following, all of which are 
contained in one or more exhibits that are attached to the FAC (Id. Exs. B-H): 
 

 The “1st and Only Routine Formula to Reduce the Risk of Developing Allergies” tamper evident 
seal, on which Plaintiff personally relied. Id. ¶ 44; 

 A product label that stated that “Good Start Gentle ‘is the first and only formula brand . . . that 
meets the criteria for a FDA Qualified Health Claim for atopic dermatitis.’” Id. ¶ 45; 

 A television commercial in which an announcer states, “[y]ou want your Gerber baby to have your 
imagination . . . your smile . . . your eyes . . . not your allergies. . . . [I]f you introduce formula, 
choose the Gerber Good Start Comfort Proteins Advantage.” Id. ¶ 46 (underlined text in original); 

 A print advertisement depicting a baby’s face on a canister of Good Start Gentle, with the caption, 
“I love Mommy’s eyes, not her allergies. If you have allergies in your family, breastfeeding your 
baby can help reduce their risk. And if you decide to introduce formula research shows the 
formula you first provide to your baby may make a difference.” Id. ¶ 47 (underlined text in original); 

 A magazine advertisement that promoted Good Start Gentle as “the first and only infant formula 
that meets the criteria for a FDA Qualified Health Claim.” Id. ¶ 48; 

 A gold badge that appeared on a supermarket display of a canister of Good Start Gentle, on which 
“the words ‘Meets FDA’ are printed at the top, ‘1st and Only’ is printed in the center, and ‘Qualified 
Health Claim’ is printed at the bottom.” Id. ¶ 49; and 

 A magazine advertisement that showed a mother feeding an infant, on which a badge appeared 
stating that Good Start Gentle is the “1st Formula with FDA Qualified Health Claim.” Id. ¶ 50. 

 
The FAC alleges that Plaintiff personally saw the “1st and Only Routine Formula” tamper evident seal. It 
does not allege that she saw any of the other statements prior to purchasing the product.  

III. Procedural Background 
 
The FAC advances the following eight causes of action: (i) unlawful business acts and practices in 
violation of California’s Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq.; (ii) unfair 
and fraudulent business acts and practices in violation of the UCL; (iii) violation of the California False 
Advertising Law (“FAL”), Cal. Bus. & Prof. Code § 17500 et seq.; (iv) violation of the Consumers Legal 
Remedies Act (“CLRA”), Cal. Civ. Code § 1750 et seq.; (v) breach of express warranty in violation of Cal. 
Com. Code § 2313; (vi) breach of the implied warranty of merchantability in violation of Cal. Com. Code 
§ 2314; (vii) negligent misrepresentation; and (viii) intentional misrepresentation. Id. ¶¶ 82-155. 
 
Plaintiff contends that her allegations are supported by the decision by the Federal Trade Commission 
(“FTC”) to bring a civil action against Defendant, Federal Trade Commission v. Gerber Products Co., 
2:14-cv-06771-SRC-CLW; FTC Compl., Dkt. 28-1 (“FTC Action”). Dkt. 26, ¶ 53. There, the FTC contends 
that Defendant has made statements that are false, misleading or without substantiation, in representing 
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that “feeding Gerber Good Start Gentle formula to infants with a family history of allergies prevents or 
reduces the risk that they will develop allergies.” FTC Compl., Dkt. 28-1, ¶¶ 19-20. It also contends that 
Defendant has made statements that are false, misleading or without substantiation in representing that 
“Gerber Good Start Gentle formula qualified for or received approval for a health claim from the Food and 
Drug Administration.” Id. ¶ 22. The FTC seeks “preliminary and permanent injunctive relief, rescission or 
reformation of contracts, restitution, the refund of monies paid, disgorgement of ill-gotten monies, and 
other equitable relief for Defendant’s acts or practices, in violation of Sections 5(a) and 12 of the FTC Act, 
15 U.S.C. §§ 45(a) and 52, in connection with the labeling, advertising, marketing, distribution, and sale 
of Gerber Good Start Gentle, an infant formula that purports to prevent or reduce the risk of the 
development of allergies.” Id. ¶ 1. The FTC Action remains pending. 
 
IV. Analysis 
 

A. Legal Standard 
 
“The class action is an exception to the usual rule that litigation is conducted by and on behalf of the 
individual named parties only.” Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2550 (2011) (internal 
quotation marks omitted). Under Fed. R. Civ. P. 23, a class “may only be certified if the trial court is 
satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a) have been satisfied.” Gen. Tel. Co. 
of Sw. v. Falcon, 457 U.S. 147, 161 (1982). That “rigorous analysis” will “frequently” include “some 
overlap with the merits of the plaintiff’s underlying claim.” Dukes, 131 S. Ct. at 2551. “Sometimes the 
issues are plain enough from the pleadings to determine whether the interests of the absent parties are 
fairly encompassed within the named plaintiff's claim, and sometimes it may be necessary for the court to 
probe behind the pleadings before coming to rest on the certification question.” Falcon, 457 U.S. at 160.  

 
The first step in establishing the propriety of class certification requires a showing that the proposed class 
meets each of the prerequisites of Rule 23(a). Dukes, 131 S. Ct. at 2551; see also Hanon v. Dataproducts 
Corp., 976 F.2d 497, 508 (9th Cir. 1992). These are: (1) numerosity; (2) commonality; (3) typicality; and 
(4) adequacy of representation. Fed. R. Civ. P. 23(a)(1)-(4). Further, “Rule 23 does not set forth a mere 
pleading standard. A party seeking class certification must affirmatively demonstrate his compliance with 
the Rule—that is, he must be prepared to prove that there are in fact sufficiently numerous parties, 
common questions of law or fact, etc.” Dukes, 131 S. Ct. at 2551 (emphasis in original).  
 
If these four prerequisites are met, the analysis proceeds to a consideration whether the proposed class 
satisfies the terms of Rule 23(b). See, e.g., Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 
1996). Here, Plaintiff argues that the terms of Rule 23(b)(3) are met. That Rule provides, in relevant part, 
that a class proceeding “may be maintained . . . if . . . questions of law or fact common to class members 
predominate over any questions affecting only individual members, and that a class action is superior to 
other available methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). If 
the plaintiff meets his or her burden under Rule 23, then the court has broad discretion to certify the class. 
Zinser v. Accufix Res. Inst., Inc., 253 F.3d 1180, 1186, amended by 273 F.3d 1266 (9th Cir. 2001). 
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B. Whether the requirements of Fed. R. Civ. P. 23(a) Have Been Met 
 

1. Numerosity 
 
Fed. R. Civ. P. 23(a)(1) requires that the class be “so numerous that joinder of all members is 
impracticable.” “[I]mpracticability does not mean impossibility, but only the difficulty or inconvenience of 
joining all members of the class.” Harris v. Palm Springs Alpine Estates, Inc., 329 F.2d 909, 913-14 (9th 
Cir. 1964) (internal quotation marks omitted).  
 
Plaintiff contends that this requirement is met based on market research data that shows that the sales of 
Good Start Gentle generate hundreds of millions of dollars in annual revenue each year. This makes it 
one of the leading baby formula products in the United States. Dkt. 78 at 12; Bolton Decl., Dkt. 80, Exs. 
A-C. Thus, it is reasonable to conclude that, between January 9, 2011 and the present (the “Class 
Period”), the number of unique consumers who purchased the product is a large one. In further support of 
this position, Plaintiff notes that Good Start Gentle is sold at major retailers in California, including Target, 
Babies “R” Us, Ralph’s and Walmart. Dkt. 78 at 12.  
 
Although there is no specific evidence as to how many individuals have purchased the product at issue, it 
is reasonable to conclude based on the foregoing information that there are at least thousands of 
prospective class members. See, e.g., Chavez v. Blue Sky Natural Beverage Co., 268 F.R.D. 365, 377 
(N.D. Cal. 2010) (“Although the parties have not identified the number of possible class members, the 
court infers from the allegation that Blue Sky sold over $20 million of product, or over 500,000 cases per 
year, that there are numerous purchasers who are potential class members so as to satisfy the 
numerosity requirement.”).  
 
Defendant does not dispute that this requirement has been met. Dkt. 100 at 13 n.1. 
 
For these reasons, the numerosity requirement is satisfied. 
 

2. Commonality 
 

a) Legal Standard 
 
Fed. R. Civ. P. 23(a)(2) provides that a class may be certified only if “there are questions of law or fact 
common to the class.” Commonality requires a showing that “the class members have suffered the same 
injury” and “does not mean merely that they have all suffered a violation of the same provision of law.” 
Dukes, 131 S. Ct. at 2551 (internal quotation marks omitted). The class claims must “depend upon a 
common contention” that is “of such a nature that it is capable of classwide resolution–which means that 
determination of its truth or falsity will resolve an issue that is central to the validity of each one of the 
claims in one stroke.” Id.  
 
“Rule 23(a)(2) has been construed permissively. All questions of fact and law need not be common to 
satisfy the rule.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 1998). In measuring 
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commonality, “even a single common question will do.” Dukes, 131 S. Ct. at 2556 (markings omitted); see 
also Ries v. Ariz. Beverages USA LLC, 287 F.R.D. 523, 537 (N.D. Cal. 2012) (commonality satisfied in 
action based on alleged misrepresentations in advertising because “variation among class members in 
their motivation for purchasing the product, the factual circumstances behind their purchase, or the price 
that they paid does not defeat the relatively ‘minimal’ showing required to establish commonality”). 
 

b) Application 
 
Plaintiff contends that the following common factual and legal questions are presented as to all members 
of the proposed class: 
 

1. Whether Defendant made false or misleading statements on the labels and in the advertisements 
of Good Start Gentle, including that it is a product endorsed by the FDA as one that will reduce 
allergies and atopic dermatitis in infants; 

2. Whether Defendant disseminated misleading labels, commercials, print advertisements, 
point-of-displays, and other promotional materials based on false or misleading representations, 
including that the FDA endorsed Good Start Gentle and that Good Start Gentle reduced infant 
allergies, including atopic dermatitis; 

3. Whether Defendant used the term “qualified health claim” to mislead consumers as to whether the 
FDA certified the quality of Good Start Gentle or Good Start Gentle was fit for a particular 
purpose; and  

4. Whether Defendant knew or should have known that the foregoing representations were false or 
misleading. 

 
Dkt. 78 at 14.  
 
Plaintiff argues that the commonality requirement is satisfied here because all of Plaintiff’s claims pose a 
common question: Whether Defendant’s marketing and labeling of Good Start Gentle was false, unfair, 
deceptive or misleading. Id. at 13. Based on the premise that all class members were exposed to the 
uniform packaging, labeling and marketing of Good Start Gentle, Plaintiff argues that “there is a ‘common 
core of salient facts.’” Id. (quoting Hanlon, 150 F.3d at 1019). 
 
Defendant has not presented a substantive response to this argument. Instead, it focuses on the claimed 
lack of predominance as required under Fed. R. Civ. P. 23(b)(3). Dkt. 100 at 13 n.1. That issue is 
addressed in Section C.2, infra. 
 
The Ninth Circuit has found commonality when similar misrepresentations were allegedly made to all 
class members: 
 

The overwhelming weight of authority holds that repeated misrepresentations of the sort 
alleged here satisfy the “common question” requirement. Confronted with a class of 
purchasers allegedly defrauded over a period of time by similar misrepresentations, courts 
have taken the common sense approach that the class is united by a common interest in 
determining whether a defendant's course of conduct is in its broad outlines actionable, 
which is not defeated by slight differences in class members' positions, and that the issue 
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may profitably be tried in one suit. 
 
Blackie v. Barrack, 524 F.2d 891, 902 (9th Cir. 1975).  
 
For the reasons stated above, Plaintiff has demonstrated that there are central questions common to 
each class member.  
 

3. Typicality 
 

a) Legal Standard 
 
Fed. R. Civ. P. 23(a)(3) requires that “the claims or defense of the representative parties” be “typical of 
the claims or defenses of the class.” This requirement is met if the “representative claims are ‘typical,’” 
i.e., “if they are reasonably co-extensive with those of absent class members[.]” Hanlon, 150 F.3d at 
1020. Representative claims “need not be substantially identical.” Id.  
 

b) Application 
 
Defendant argues that Plaintiff’s claims are not typical because she relied on the recommendation of a 
pediatrician when she decided to use Good Start Gentle, not on the statements in the labeling and 
advertising of Good Start Gentle that she challenges. Dkt. 100 at 13. In support of this position, 
Defendant notes that the FAC alleges that Plaintiff purchased Good Start Gentle because it was 
recommended by the pediatrician, which “precludes any finding that Plaintiff relied on [Defendant]’s 
alleged misrepresentations.” Id. In support of this position, Defendant relies on In re ConAgra Foods, Inc., 
90 F. Supp. 3d 919 (C.D. Cal. 2015). There, the court stated that “if the named plaintiffs’ claims were 
subject to the unique defense that they did not rely on the ‘100% Natural’ label in purchasing Wesson 
Oils, then as to any claims that require proof of individualized reliance, there might be a concern about 
typicality.” Id. at 975. Defendant next argues that many of the advertisements identified in the FAC were 
not disseminated during the period in which Plaintiff purchased Good Start Gentle, and Plaintiff could not 
have seen or relied on them in making purchasing decisions. Dkt. 100 at 14.  
 
These arguments reflect an attempt to re-litigate matters addressed in the Order that denied Defendant’s 
motion to dismiss. See Dkt. 51 at 9-10. The FAC does not allege that Plaintiff relied in whole, or even in 
part, on the pediatrician’s recommendation in purchasing Good Start Gentle. It alleges that Plaintiff was 
“introduced” to Good Start Gentle by her pediatrician, but that she later researched the formula and 
reviewed the allegedly false and misleading statements made by Defendant on its website, which caused 
her to “cease[] buying other infant formulas” and instead continue buying Good Start Gentle. Dkt. 26, ¶¶ 
60-64. Plaintiff’s declaration also states that she relied on Defendant’s allegedly false and misleading 
statements, and that she would not have purchased Good Start Gentle if she had known that it does not 
reduce the risk of allergies, including atopic dermatitis, and that the FDA did not endorse the formula. 
Zakaria Decl., Dkt. 79, ¶¶ 5-10.  
 
Furthermore, even if Plaintiff had relied in part on the recommendation of the pediatrician, where 
misrepresentations in advertising are alleged, proposed class representatives “need not show that the 
representations were the only cause, or ‘even the predominant or decisive factor,’ influencing their 
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conduct. That [the proposed class representatives] may have considered other factors in their purchasing 
decisions does not make them atypical.” Astiana v. Kashi Co., 291 F.R.D. 493, 502-03 (S.D. Cal. 2013) 
(internal citation omitted); see also Allen v. Hyland’s Inc., 300 F.R.D. 643, 661-62 (C.D. Cal. 2014) 
(claims of class representatives were typical where they relied, at least in part, on product packaging in 
deciding to purchase defendant’s product, notwithstanding that there were other reasons for the 
purchases).  
 
Finally, that Defendant claims that Plaintiff did not rely on its alleged misrepresentations, is not “atypical 
of the defenses which may be raised against other members of the proposed class.” McCrary v. Elations 
Co., LLC, 2014 WL 1779243, at *11 (C.D. Cal. Jan. 13, 2014) (alteration omitted). Indeed, Defendant 
argues that “Plaintiff’s experience highlights the fact that many [Good Start Gentle] purchasers may not 
have viewed any of [Defendant]’s advertisements, let alone relied on them. Instead, they followed their 
doctor’s ‘recommendation,’ or information provided by hospital staff when choosing their infants only 
source of nutrition.” Dkt. 100 at 14.  
 
For the foregoing reasons, this is not a case where “there is a danger that absent class members will 
suffer [because] their representative is preoccupied with defenses unique to it.” Hanon, 976 F.2d at 508. 
Instead, Plaintiff’s claims are “reasonably co-extensive with those of absent class members.” Hanlon, 150 
F.3d at 1020. The typicality requirement is satisfied. 
 

4. Adequacy of Representation 
 
Fed. R. Civ. P. 23(a)(4) requires that “the representative parties will fairly and adequately protect the 
interests of the class.” “Resolution of two questions determines legal adequacy: (1) do the named 
plaintiffs and their counsel have any conflicts of interest with other class members and (2) will the named 
plaintiffs and their counsel prosecute the action vigorously on behalf of the class?” Hanlon, 150 F.3d at 
1020.  
 
Defendant has not challenged the adequacy of Plaintiff’s representation of the proposed class, other than 
to argue that her claims are atypical. There is no evidence that Plaintiff has a conflict of interest as to any 
other class member, nor that Plaintiff’s counsel will not vigorously prosecute the action on behalf of the 
proposed class.  
 
Plaintiff’s brother-in-law, Farid Zakaria, is an associate of Keller, Fishback & Jackson, LLP, the firm 
representing Plaintiff. However, there is no showing that this creates a conflict of interest. Although a 
relationship between the named plaintiff and class counsel can defeat adequacy of representation, in 
general, more than such a relationship must be shown. See, e.g., Stern v. DoCircle, Inc., 2014 WL 
486262, at *7 (C.D. Cal. Jan. 29, 2014) (“[T]he Court does not believe that, without more, some 
preexisting relationship between a named plaintiff and counsel makes the plaintiff an inadequate class 
representative.” (citing Lewis v. Goldsmith, 95 F.R.D. 15, 20 (D.N.J. 1982) (adequacy when there was “no 
concrete evidence to indicate that plaintiff's familial relationship to his attorney might hinder his 
representation of the class,” noting that “it would seem a bit anomalous that an individual whose uncle 
has developed a reputation as a competent securities lawyer should be prohibited from turning to his 
uncle for assistance”))); In re Greenwich Pharm. Sec. Litig., 1993 WL 436031, at *2 (E.D. Penn. Oct. 25, 
1993) (“Although a close familial relationship may pose potential conflicts of interest, this court is not 
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willing to find that the relationship alone is sufficient to disqualify a representative plaintiff.”). Here, there is 
no evidence other than the aforementioned familial relationship. Moreover, an unrelated law firm, 
Squitieri & Fearon, LLP, will serve as co-lead counsel for the certified class.  
 
For the foregoing reasons, Plaintiff is an adequate class representative. 
 

C. Whether the Requirements of Fed. R. Civ. P. 23(b)(3) Have Been Met 
 

1. Legal Standard 
 
Fed. R. Civ. P. 23(b)(3) provides that a class may be certified if a “court finds that the questions of law or 
fact common to class members predominate over any questions affecting only individual members, and 
that a class action is superior to other available methods for fairly and efficiently adjudicating the 
controversy.” The following factors are to be considered in making this determination: “(A) the class 
members' interests in individually controlling the prosecution or defense of separate actions; (B) the 
extent and nature of any litigation concerning the controversy already begun by or against class 
members; (C) the desirability or undesirability of concentrating the litigation of the claims in the particular 
forum; and (D) the likely difficulties in managing a class action.” Id.  
 
Fed. R. Civ. P. 23(b)(3) applies when “class-action treatment is not as clearly called for as [(b)(1) and 
(b)(2)], but it may nevertheless be convenient and desirable depending upon the particular facts.” Fed. R. 
Civ. P. 23(b)(3) advisory committee’s note to 1966 amendment. “[It] encompasses those cases in which a 
class action would achieve economies of time, effort, and expense, and promote uniformity of decision as 
to persons similarly situated, without sacrificing procedural fairness or bringing about other undesirable 
results.” Id. “In this view, a fraud perpetrated on numerous persons by the use of similar 
misrepresentations may be an appealing situation for a class action, and it may remain so despite the 
need, if liability is found, for separate determination of the damages suffered by individuals within the 
class.” Id. “On the other hand, although having some common core, a fraud case may be unsuited for 
treatment as a class action if there was material variation in the representations made or in the kinds or 
degrees of reliance by the persons to whom they were addressed.” Id. The “focus is on the relationship 
between the common and individual issues.” Stearns v. Ticketmaster Corp., 655 F.3d 1013, 1019 (9th 
Cir. 2011) (internal quotation marks omitted). 
 

2. Application 
 

a) Predominance: Plaintiff’s UCL, Cal. Bus. & Prof. Code §§ 17200 and 17500 
Claims 

 
As an initial matter, Defendant argues that Plaintiff cannot establish a UCL claim because she cannot 
demonstrate class-wide exposure or reliance on the alleged misrepresentations. The basis for 
Defendant’s position is that only some of its advertising of Good Start Gentle contained the alleged 
misrepresentations, and many putative class members may neither have seen nor placed weight on them 
in making purchasing decisions. Dkt. 100 at 15-16. 
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(1) Class-wide Exposure to Alleged Misrepresentations 
 
In class action UCL claims involving misrepresentations in labeling and advertising, “it is critical that the 
misrepresentation in question be made to all of the class members.” Cabral v. Supple LLC, 608 F. App’x 
482, 483 (9th Cir. 2015); see also Mazza v Am. Honda Motor Co., 666 F.3d 581, 596 (9th Cir. 2012) 
(“[T]he relevant class must be defined in such a way as to include only members who were exposed to 
advertising that is alleged to be materially misleading.”); Ehret v. Uber Techs., Inc., 2015 WL 7759464, at 
*8 (N.D. Cal. Dec. 2, 2015) (“Both the Ninth Circuit and California courts have expressly found that ‘class 
certification of UCL claims is available only to those class members who were actually exposed to the 
business practice at issue.’” (emphasis in original) (quoting Berger v. Home Depot USA, Inc., 741 F.3d 
1061, 1068 (9th Cir. 2014))); Davis-Miller v. Auto. Club of S. Cal., 201 Cal. App. 4th 106, 121 (2011), as 
modified (Nov. 22, 2011) (“Specifically, when the class action is based on alleged misrepresentations, a 
class certification denial will be upheld when individual evidence will be required to determine whether the 
representations at issue were actually made to each member of the class.”). 
 

(a) Product Label 
 
Where the alleged misrepresentation appears on the label or packaging of each item being sold, 
class-wide exposure to it may be inferred. Ehret, 2015 WL 7759464, at *8; see also Allen, 300 F.R.D. at 
667 (“Plaintiffs provide evidence that Defendants used similar types of representations on the packaging 
of each of the twelve products, and the packaging of each individual product remained uniform during the 
class period. Thus, the record supports a finding that all class members were exposed to the same 
alleged misleading statements by Defendants.” (internal citation omitted)); Tait v. BSH Home Appliances 
Corp., 289 F.R.D. 466, 482 (C.D. Cal. 2012) (“Thus, Mazza stands for the unremarkable proposition that 
it is difficult to certify a class where the class members are not all exposed to the same representations. 
This proposition has no relevance to the present case, where Plaintiffs' theory is that Defendant's 
omissions violated the UCL, FAL, and CLRA and that partial representations on the product itself are 
misleading.” (emphasis in original)). 
 
Here, Plaintiff argues that every class member “was necessarily exposed” to Defendant’s alleged 
misrepresentations because the messages were communicated “on Good Start Gentle’s labeling . . . 
including on a prominent, golden sticker . . . .” Dkt. 78 at 22-23. Plaintiff argues that: 
 

From July 2013 until January 2015, Defendant prominently placed a tamper evident seal 
stating that [Good Start Gentle] was the “1st and Only Routine Formula to Reduce the 
Risk of Developing Allergies” on 23.2 ounce powder containers of [Good Start Gentle] . . . 
. Similarly, Defendant began touting [Good Start Gentle]’s ability to reduce the occurrence 
of atopic dermatitis on container labels starting in May 2012. 

 
Dkt. 112-3 at 8-9. In support of this contention, Plaintiff has submitted an image of the referenced tamper 
evident, i.e., “1st and Only” seal. Dkt. 26, Ex. B.  
 
Defendant disputes that the “1st and Only” seal was placed on every bottle of Good Start Gentle. It 
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argues that “other canisters of [Good Start Gentle] bore different labels without the challenged language.” 
Dkt. 100 at 17. In support of this position, Defendant provides a demonstrative exhibit that identifies all of 
the types of product labeling and seals used by Defendant during the proposed class period. Dkt. 132. 
The exhibit shows that some of the labels on the containers of Good Start Gentle contained language 
related to reduction of allergies and the risk of atopic dermatitis. E.g., Dkt. 132, Exs. 2, 3, 4, 7, 16, 23, 24, 
27, 30, 32. However, in each instance, this information was accompanied by other information, in small 
font, and sometimes located on the back or inside cover of the Good Start Gentle. This is illustrated in the 
following images, with the relevant statement identified by the arrow, which has been added to the image 
as part of this Order: 
 

 
 
Dkt. 132, Ex. 2. 
 
As these labels show, the alleged misrepresentations were not prominently displayed. For this reason, it 
cannot be inferred that there is a “high likelihood that in the process of buying the product, the consumer 
would have seen the misleading statement on the product and thus been exposed to it.” Ehret, 2015 WL 
7759464, at *8.  
 
By contrast, the tamper evident seals used on the product are displayed prominently on the top front of 
the Good Start Gentle containers. This is illustrated in the following image, which supports the claim that 
it is reasonably likely that consumers would have seen the seal during the process that led to their 
selection and purchase of the product: 
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Dkt. 26, Ex. B. 
 
For these reasons, consumer exposure to the alleged misstatement with respect to allergy prevention 
(“Allergy Misrepresentation”) can be assumed -- for purposes of the Motion -- to have occurred in 
connection to any purchase of a Good Start Gentle container with the “1st and Only” seal. However, 
Defendant presents evidence that four different seals were used on containers during the proposed class 
period. These were the “Easy Scoop” seal, the “1st and Only” seal, and two different styles of a 
“Complete Nutrition” seal. Dkt. 132, Exs. 33-36. Only the “1st and Only” seal contains any of the 
challenged language. The evidence shows that the “1st and Only” seal was used as follows: On Good 
Start Gentle containers (including the 23.2 ounce, 27.8 ounce, 32 ounce and 36 ounce containers)1 from 
July 8, 2013 to January 23, 2015. Based on product expiration dates, the latest date that containers with 
the “1st and Only” seal could be found on shelves in California stores is April 23, 2016. Dkt. 132, ¶¶ 92, 
100, 108, 116. However, the evidence also shows that the three other seals were used during the same 
time period on the same products. Therefore, during the relevant time period, containers of Good Start 
Gentle with the “1st and Only” seal as well as those with other tamper evident seals, could have been 
placed together on the same retail shelves. 
 
Based on this evidence, Plaintiff cannot show that all Good Start Gentle containers displayed the alleged 
misrepresentations during the proposed class period. However, she can show that it is reasonable to 

                                                 
 
 
1 Note that Defendant also discusses three sizes of Good Start Gentle containers that were apparently never sold 
with the “1st and Only” seal: 8 pack of 3 fluid ounces; 4 pack of 8.45 fluid ounces; and individual 12.7 powder 
ounces. 
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infer that any purchaser of a Good Start Gentle container that used the “1st and Only” seal would have 
been exposed to the alleged Allergy Misrepresentation. Therefore, if based solely on the evidence as to 
labels, the proposed class is overbroad. 
 

(b) Advertising Campaign 
 
Even where each product is not sold in a container on which the alleged misrepresentation appears, 
class-wide exposure may be inferred where there is a sufficiently extensive advertising campaign that 
includes the alleged misrepresentation. Ehret, 2015 WL 7759464, at *9. The Ninth Circuit addressed this 
issue in Mazza. 666 F.3d at 595-96. There, the advertising campaign at issue highlighted Honda’s 
Collision Mitigation Braking System (“CMBS”). The campaign included: (i) a product brochure released in 
2006, 2007 and 2008; (ii) television commercials that appeared for a one-week period in November 2005 
and from February to September 2006; (iii) magazine advertisements that were published from March to 
September 2006; (iv) advertisements on Honda’s website; and (v) statements in the owner’s manual of 
the vehicle. Id. at 585-87. Based on this evidence, the court concluded that the advertising of the CMBS 
was too limited to permit the inference that all proposed class members -- including all purchasers or 
lessees of the vehicle -- had been exposed to the allegedly misleading advertisements. Id. at 595. 
Instead, “the limited scope” of the advertising campaign at issue made it “unreasonable to assume that all 
class members viewed [the alleged misrepresentations].” Id. at 596. The court compared Honda’s 
advertising campaign to the campaign in Tobacco II, in which the California Supreme Court found 
class-wide exposure could be presumed: 

Tobacco II's holding was in the context of a “decades-long” tobacco advertising campaign 
where there was little doubt that almost every class member had been exposed to 
defendants' misleading statements, and defendants were not just denying the truth but 
representing the opposite. Honda's product brochures and TV commercials fall short of 
the “extensive and long-term [fraudulent] advertising campaign” at issue in Tobacco II, 
and this difference is meaningful. 

 
Id. (internal citation omitted) (alteration in original). 
 
Since the decision in Mazza, District Courts in California have addressed whether particular advertising 
campaigns were sufficiently extensive to warrant the inference of class-wide exposure. Compare In re 
Clorox Consumer Litig., 301 F.R.D. 436, 439, 444-45 (N.D. Cal. 2014) (declining to certify a class where 
defendant produced evidence that not many consumers saw the advertisements, the allegedly 
misleading statement “appeared only on the back of some [i.e., not all] Fresh Step packaging during the 
proposed class period,” and the defendant’s 16-month television advertising campaign “d[id] not even 
approach the ‘massive advertising campaign’ at issue in Tobacco II.” (emphasis in original)), Ehret, 2015 
WL 7759464, at *8, 12 (proposed class overbroad where the alleged misrepresentation was made 
primarily on defendant’s website, blog and e-mail messages such that “there is insufficient evidence that 
all customers during the class period were likely exposed to the misrepresentation”), and In re NJOY, Inc. 
Consumer Class Action Litig., 120 F. Supp. 3d 1050, 1111 (C.D. Cal. 2015) (declining to certify a class 
based on misrepresentations in advertising where plaintiffs failed to demonstrate defendant’s advertising 
“was sufficiently pervasive to warrant a presumption” that all class members saw it), with Makaeff v. 
Trump Univ., 2014 WL 688164, at *1 (S.D. Cal. Feb. 21, 2014) (acknowledging that the advertising and 
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promotional activities were not part of a massive advertising campaign, but concluding that “[w]hile it was 
not a long-term campaign as in Tobacco II, it was much more targeted, concentrated, and efficient than 
Tobacco II.” Thus, “[t]he effect of this campaign was to make it highly likely that each member of the 
putative class was exposed to the same misrepresentations[, and t]here is substantial evidence that class 
members paid for TU seminars for reasons that track the advertising and promotional information 
provided in the highly orchestrated campaign.”). 
 
Here, Plaintiff presents the following evidence about Defendant’s advertising campaign for Good Start 
Gentle: 
 

1. The “1st and Only” seal, on which Plaintiff personally relied (Ex. B);  
2. A product label that includes the statement that “Good Start Gentle ‘is the first and only formula 

brand . . . that meets the criteria for a FDA Qualified Health Claim for atopic dermatitis’” (Ex. C); 
3. A television commercial in which an announcer states, “[y]ou want your Gerber baby to have your 

imagination . . . your smile . . . your eyes . . . not your allergies. . . . [I]f you introduce formula, 
choose the Gerber Good Start Comfort Proteins Advantage” (Ex. D); 

4. A print advertisement showing the face of an infant on a canister of Good Start Gentle, with the 
caption, “I love Mommy’s eyes, not her allergies. If you have allergies in your family, breastfeeding 
your baby can help reduce their risk. And if you decide to introduce formula research shows the 
formula you first provide to your baby may make a difference” (Ex. E); 

5. A magazine advertisement that promoted Good Start Gentle as “the first and only infant formula 
that meets the criteria for a FDA Qualified Health Claim” (Ex. F); 

6. A gold badge that appeared on a supermarket display of a canister of Good Start Gentle, on which 
“the words ‘Meets FDA’ are printed at the top, ‘1st and Only’ is printed in the center, and ‘Qualified 
Health Claim’ is printed at the bottom” (Ex. G); and 

7. A magazine advertisement that shows a mother feeding an infant, which includes a badge stating 
that Good Start Gentle is the “1st Formula with FDA Qualified Health Claim” (Ex. H). 

 
Dkt. 26, ¶¶ 44-50, Exs. B-H.  
 
According to the evidence provided by both parties, these advertisements were published as follows: 
 

1. Plaintiff’s Ex. B appeared on only some, not all, Good Start Gentle containers from July 2013 
through January 2015, some of which may continue to be available on store shelves until April 23, 
2016; 

2. Plaintiff’s Ex. C is a coupon for Good Start products, without evidence as to where and how many 
coupons were made available to consumers; 

3. Plaintiff’s Ex. D, the television commercial, ran approximately 2100 times during 2012 and 2013, 
which included two weeks in April 2012, one week in May 2012, nine days in October 2013, four 
days in both November and December 2013; 

4. Plaintiff’s Ex. E, the print advertisement, appeared at various times from December 2011 to 
January 2013 in seven different magazines -- Adoptive Families, Baby Talk, Fit Pregnancy, 
People, Parenting EY, Parents and Pregnancy & Newborn; 

5. Plaintiff’s Ex. F, the first magazine advertisement, was not directed at consumers and appeared 
only in certain trade publications directed toward the retail grocery business; 
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6. Plaintiff’s Ex. G, which is an exemplar of in-store shelf signage, was used by approximately 10% 
of the California retailers that sold Good Start Gentle for a two-week period in November 2011; 

7. Plaintiff’s Ex. H, the second advertisement, ran in Parents magazine, in September 2013, and 
People magazine, in August 2013; 

 
Dkt. 100 at 10-11; Abramski Decl., Dkt. 99, ¶¶ 12-16.  
 
There is also evidence that some of Defendant’s alleged misrepresentations were made as follows: (i) in 
a nationwide e-mail advertisement; (ii) in an advertisement in the New York Times; (iii) on Defendant’s 
website at least as early as November 6, 2012; and (iv) in direct mail advertisements. Abramski Decl., 
Dkt. 99, ¶¶ 19-38, Exs. E, F, J-Q, S, T, & V. 
 
In sum, Defendant’s advertising campaign relied on print advertisements, commercials, labels, in-store 
signage, coupons, direct mailings, e-mails and statements on Defendant’s website. However, most of 
these advertisements or promotions occurred for short periods of time. For example, the television 
commercial ran for approximately five weeks of calendar years 2012 and 2013, which is approximately 
5% of those two years, and the in-store shelf signage was used for only a two-week period in 2011, which 
is less than 4% of that year. The magazine article in Ex. E, which appeared for the longest time period, 
ran intermittently for approximately 14 months in various magazines. The label in Ex. B was used for 
approximately 19 months, but only on some Good Start Gentle containers. 
 
This advertising campaign is similar to those at issue in Mazza, In re Clorox, Ehret and In re NJOY. It falls 
well short of the “decades-long” campaign in Tobacco II, or the “targeted, concentrated, and efficient” 
campaign in Makaeff. Therefore, it has not been shown that there is “little doubt that almost every class 
member had been exposed” to the alleged misrepresentations made by Defendant. Mazza, 666 F.3d at 
596. Moreover, the proposed Class Period is from January 9, 2011 to the present. But the proffered 
evidence only includes advertising materials first published or distributed in November 2011. Thus, there 
is no present evidence that those who purchased Good Start Gentle between January 9, 2011 and 
November 2011 were exposed to the alleged misrepresentations.  
 
The party seeking class certification has the burden to show that there was class-wide exposure to the 
alleged misrepresentations. Ehret, 2015 WL 7759464, at *12. Plaintiff has not met this burden through 
the evidence about Defendant’s advertising campaign. Therefore, the proposed class is too broad as to 
the UCL and false advertising claims.  
 
Each of the other causes of action has the same shortcoming. See, e.g., Davis–Miller, 201 Cal. App. 4th 
at 124–25 (the CLRA requires, “at a minimum, that the class be exposed to the allegedly false advertising 
at issue . . . .”); Rosales v. FitFlop USA, LLC, 882 F. Supp. 2d 1168, 1178 (S.D. Cal. 2012) (although 
product advertisements and packaging “can serve to create part of an express warranty,” it is still 
required that class members were “actually exposed to the advertising”); In re Toyota Motor Corp. 
Unintended Acceleration Mktg., Sales Practices, & Prods. Liab. Litig., 754 F. Supp. 2d 1145, 1182 (C.D. 
Cal. 2010) (“Plaintiffs cannot base a claim on this warranty in the absence of allegations that they were 
exposed to them.”); Cohen v. DIRECTV, Inc., 178 Cal. App. 4th 966, 980 (2009) (“[California law does 
not] authorize an award . . . on behalf of a consumer who was never exposed in any way to an allegedly 
wrongful business practice.”). 
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For the foregoing reasons, for any potential class members who did not purchase a Good Start Gentle 
container displaying the “1st and Only” seal, individualized inquiries as to the likelihood that each 
proposed class member was otherwise exposed to the alleged misrepresentations will be required. 
Therefore, the proposed class must be limited to the following: All persons who purchased Good Start 
Gentle containers displaying the “1st and Only” seal in the State of California for personal use and not 
resale from July 8, 2013 to April 23, 2016. 
 
Further, only those claims premised on Defendant’s alleged Allergy Misrepresentation are certifiable. 
Neither the claim as to “qualified” by the FDA, nor the one as to the alleged effect on the risk of developing 
atopic dermatitis is included in the “1st and Only” seal. Therefore, Plaintiff has not presented sufficient 
evidence of class-wide exposure to those alleged misstatements. With these limitations in place, 
class-wide exposure may be presumed.2  
 

(2) Class-wide Injury on Alleged Misrepresentations 
 
An individual who “has suffered injury in fact and has lost money or property as a result of the unfair 
competition” may bring an action under Cal. Bus. & Prof. Code § 17204. The statute does not require 
proof that each class member suffered actual injury caused by the alleged unfair business practice. In re 
Tobacco, 46 Cal. 4th at 324 (“[Section 17204] was not intended to, and does not, impose section 17204's 
standing requirements on absent class members in a UCL class action where class requirements have 
otherwise been found to exist.”). Based on these principles, Plaintiff argues that, because class-wide 
exposure can be presumed, she is only required to show that members of the public are likely to be 
deceived by the claim that Good Start Gentle reduces the risk of allergies. Dkt. 78 at 21. Therefore, 
Plaintiff contends that common issues predominate as to these claims. 
 
Defendant responds that Good Start Gentle advertising emphasizes several attributes of the product that 
are unrelated to the alleged Allergy Misrepresentation. On this basis, Defendant argues Plaintiff cannot 
show that the Allergy Misrepresentation was material to a typical purchaser. Dkt. 100 at 18. This 
argument goes to the merits of these claims. It concerns whether the statement “1st and only routine 
formula to reduce risk of developing allergies” is material to the decision by a consumer about what baby 
formula to purchase. It is not one that is appropriately considered or resolved in connection with the 
determination whether predominance has been shown as to the claims under §§ 17200 and 17500.  
 
Under these statutes, Plaintiff is not required to demonstrate that each class member detrimentally relied 
on the alleged misstatement. In re Tobacco, 46 Cal. 4th at 324. Instead, Plaintiff must show that she 
relied on the use of the term, as would any reasonable consumer. In her declaration, Plaintiff claims to 
have relied on the alleged Allergy Misrepresentation. Zakaria Decl., Dkt. 79, ¶ 7. From this, Plaintiff can 
argue that a reasonable consumer was likely to be confused and misled. This is a common issue that is 
amenable to resolution on a class-wide basis through common proof.   

                                                 
 
 
2 Because Plaintiff alleges that she personally purchased Good Start Gentle displaying the “1st and Only” seal 
during this period, she has standing to pursue such on behalf of the class. 
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b) Predominance: Plaintiff’s CLRA Claim 

 
To state a claim under Cal. Civ. Code § 1780, actual harm must be alleged as to each individual plaintiff. 
See Stearns, 655 F.3d at 1022. In the present case this requires that reliance on the alleged Allergy 
Misrepresentation must be alleged as to each class member in connection with his or her purchase of 
Good Start Gentle. Id. Such reliance may be inferred as to absent class members if it is found that a 
“material misrepresentation” has been made. Id. Materiality is established “if a reasonable man would 
attach importance to its existence or nonexistence in determining his choice of action in the transaction in 
question[.]” Id. “[A]s such materiality is generally a question of fact unless the fact misrepresented is so 
obviously unimportant that the jury could not reasonably find that a reasonable man would have been 
influenced by it.” Id. (quoting In re Steroid Hormone Prod. Cases, 181 Cal. App. 4th 145, 157 (2010)). If 
an alleged misrepresentation is not material “as to all class members,” then reliance “would vary from 
consumer to consumer” and certification should not be granted. Id. at 1023. 
 
To show materiality on a class-wide basis, Plaintiff must demonstrate that a reasonable person would rely 
on, and consider significant, the alleged Allergy Misrepresentation as to Good Start Gentle. This issue 
parallels whether it is likely that a reasonable consumer would be confused or misled by the Allergy 
Misrepresentation. Viewed in that light, the issue of materiality in this proposed class proceeding will be 
addressed in the same manner as if the issue were presented in a series of individual cases. If the class 
is certified, Defendant may raise appropriate, fact-based arguments in an attempt to rebut the claim that a 
reasonable consumer would find material the use of the phrase “1st and only routine formula to reduce 
risk of developing allergies.” 
 
For these reasons, individual issues do not predominate over common ones. 
 

c) Predominance: Plaintiff’s Breach of Express Warranty Claim 
 
The claim for breach of express warranty is brought pursuant to Cal. Com. Code § 2313. Dkt. 78 at 23. To 
prevail on such a claim, a party must prove: “(1) the seller's statements constitute an affirmation of fact or 
promise or a description of the goods; (2) the statement was part of the basis of the bargain; and (3) the 
warranty was breached.” Weinstat v. Dentsply Intern., Inc., 180 Cal. App. 4th 1213, 1227 (2010) (internal 
quotation marks omitted). The claimant does not have to allege or show actual reliance. Id.; Rosales, 882 
F. Supp. 2d at 1178 (“Product advertisements, brochures, or packaging can serve to create part of an 
express warranty. . . .While this does not require that plaintiff relied on the individual advertisements, it 
does require that plaintiff was actually exposed to the advertising.”).  
 
Plaintiff asserts that she can prove these elements with common evidence. It will include evidence that 
Defendant misrepresented to purchasers that Good Start Gentle reduces the risk of developing allergies. 
Dkt. 78 at 23. “Determinations of whether Defendant misrepresented its products and, as a result, 
whether warranties were breached, are common issues appropriate for class treatment.” Astiana, 291 
F.R.D. at 505. Defendant does not directly address the issue of predominance as to this claim. For the 
foregoing reasons, the element of predominance is satisfied as to the breach of express warranty claim. 
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d) Predominance: Plaintiff’s Breach of Implied Warranty Claim 
 
“Unless excluded or modified [ ], a warranty that the goods shall be merchantable is implied in a contract 
for their sale if the seller is a merchant with respect to goods of that kind.” Cal. Com. Code § 2314(1). To 
be merchantable, it is required, inter alia, that goods “[c]onform to the promises or affirmations of fact 
made on the container or label if any.” Id. § 2314(2)(f). “Unlike express warranties, which are contractual 
in nature, the implied warranty of merchantability arises by operation of law.” Viggiano v. Hansen Nat. 
Corp., 944 F. Supp. 2d 877, 895-96 (C.D. Cal. 2013). Plaintiff states that she will “prove her implied 
warranty claim with evidence that Good Start Gentle did not ‘conform to the promises or affirmations of 
fact made on the container or label.’” Dkt. 78 at 24.  
 
An implied warranty claim requires an objective standard, and is “therefore susceptible of common proof.” 
Tait, 289 F.R.D. at 485. “[C]ourts routinely certify implied warranty classes for this reason.” Id. Again, 
Defendant does not directly address the issue of predominance as to this claim. For the foregoing 
reasons, the element of predominance is satisfied as to this claim. 
 

e) Predominance: Plaintiff’s Intentional and Negligent Misrepresentation 
Claims 

 
Under California law, the elements of intentional misrepresentation are: (i) a misrepresentation; (ii) made 
with knowledge that it is false; (iii) an intent to defraud; (iv) reasonable reliance; and (v) resulting injury 
and damage. Agosta v. Astor, 120 Cal. App. 4th 596, 603 (2004). The elements of negligent 
misrepresentation are similar: (i) a misrepresentation that was the result of carelessness; (ii) reasonable 
reliance; and (iii) resulting injury and damage. Cadlo v. Owens–Ill., Inc., 125 Cal. App. 4th 513, 519 
(2004). Because the first three elements of a claim for intentional misrepresentation, and the first element 
of a claim for negligent misrepresentation, refer only to Defendant’s conduct, they are susceptible to 
common proof. With respect to reliance, the California Supreme Court has held that where “material 
misrepresentations were made to the class members, at least an inference of reliance would arise as to 
the entire class.” Vasquez v. Superior Court, 484 P.2d 964, 973 (Cal. 1971). Thus, “an inference of 
reliance arises if a material false representation was made to persons whose acts thereafter were 
consistent with reliance upon the representation.” Occidental Land, Inc. v. Superior Court, 556 P.2d 750, 
754 (Cal. 1976).  
 
For these reasons, both of the misrepresentation claims are subject to the same analysis that applied to 
the CLRA claim. Whether Plaintiff can show that the alleged Allergy Misrepresentation was “material” is 
subject to common questions of proof, to which Defendant may respond with appropriate fact-based 
arguments. Vasquez, 484 P.2d at 973 (“Defendants may, of course, introduce evidence in rebuttal.”). 
Therefore, the element of predominance is satisfied as to these claims.  
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f) Predominance: Calculation of Alleged Damages 
 

(1) Legal Standard 
 
Where damages are sought on a class-wide basis, it must be shown that their calculation is subject to 
common proof. Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1433 (2013). Such calculations “need not be 
exact.” Id. However, at the class-certification stage, “any model supporting a plaintiff’s damages case 
must be consistent with its liability case . . . [and] courts must conduct a rigorous analysis to determine 
whether that is so.” Id. at 1433 (internal quotation marks omitted). Still, “damage calculations alone 
cannot defeat certification,” even if individual issues predominate. Leyva v. Medline Indus. Inc., 716 F.3d 
510, 513 (9th Cir. 2013); see also Jimenez v. Allstate Ins. Co., 765 F.3d 1161, 1167-68 (9th Cir. 2014); 
Yokoyama v. Midland Nat’l Life Ins. Co., 594 F.3d 1087, 1089, 1094 (9th Cir. 2010).  
 
“At class certification, plaintiff must present a likely method for determining class damages, though it is 
not necessary to show that his method will work with certainty at this time.” Chavez, 268 F.R.D. at 379 
(internal quotation marks omitted); Astiana, 291 F.R.D. at 506. A plaintiff must support a damages theory 
with evidence, not mere allegations. Algarin v. Maybelline, LLC, 300 F.R.D. 444, 460-61 (S.D. Cal. 2014). 
Thus, “[e]xpert testimony may be necessary” in consumer class action cases to “establish the price 
inflation attributable to the challenged practice.” Id. at 460. 
 
When discovery has not yet closed, it may be appropriate to certify a class based on proposed damages 
modeling and subject to possible decertification after the close of discovery. E.g., Brazil v. Dole Packaged 
Foods, LLC, 2014 WL 2466559, at *18-20 (N.D. Cal. May 30, 2014) (“Brazil I”) (accepting a regression 
model for certification purposes although the analysis was not yet complete); Astiana, 291 F.R.D. at 506 
(accepting plaintiffs’ proposal to calculate restitutionary damages using sales information maintained by 
the defendant); Guido v. L’Oréal, USA, Inc., 2014 WL 6603730, at *11-14 (C.D. Cal. July 24, 2014) 
(accepting a model that would use a proposed, but not undertaken, combination of market research and 
experimental analyses to determine damages on a class-wide basis). 
 

(2) Plaintiff’s Damages Theory 
 
Plaintiff argues that damages can be calculated on a class-wide basis. Thus, she argues that the 
Defendant’s alleged false statements on its labeling “inflated the price of the product” and the “true 
market value” is less than the product’s retail value. Dkt. 78 at 27. The declaration of Dr. Elizabeth 
Howlett is offered to support these positions. Dkt. 83. Howlett is a well-credentialed professor in the 
Department of Marketing at Sam M. Walton College of Business, University of Arkansas, Fayetteville. Id. 
¶ 7. She teaches marketing research, consumer behavior, integrated marketing communications and 
public policy; her individual research focuses on consumer health and welfare issues. Id. ¶ 8. 
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Howlett opines that it is reasonable to use either “conjoint analysis”3 or “hedonic regression”4 to calculate 
the price premium a consumer has paid as a result of Defendant’s alleged false claims. Id. ¶ 22. She 
states that these analyses can be undertaken with data and information that is common to the proposed 
class and that individualized determinations are not required. Id. Howlett also opines that conjoint 
analysis has been used to calculate the price premium for both food and non-food products. Id. ¶ 25. The 
necessary data can be obtained from one of several sources including Defendant’s business records and 
market research. Id. ¶ 26.  
 
In order to measure the price premium that would apply as a result of Defendant’s alleged misstatements, 
Howlett would use a choice-based conjoint analysis. Survey participants would be presented with several 
attributes of infant formula, including the allegedly deceptive claim. Through their responses to the 
relative significance of such product characteristics, data would be generated about the relative 
importance of each. Id. ¶¶ 29-42.  
 
Howlett explains that hedonic regression is a form of analysis that is widely used to measure the value of 
many product attributes. It has also been used to study the relationship between the price of infant food 
and various product characteristics. Id. ¶¶ 55-61. Howlett declares that the data necessary to conduct this 
analysis is readily available from sources including Symphony IRI or Nielsen. Id. ¶ 65. Once the price 
premium is determined through these analyses, Howlett states that class damages can be calculated in a 
straightforward manner that can be applied to specific geographic areas and time periods. Id. ¶¶ 68-71. 
 
Defendant argues that damages cannot be calculated reliably on a classwide basis. Dkt. 100 at 20. It 
claims that Howlett’s analysis is premised on the faulty assumption that all Good Start Gentle containers 
purchased displayed the alleged misrepresentation. Id. at 21. This argument is not persuasive, because 
the proposed class has been limited to consumers who purchased Good Start Gentle with the alleged 
Allergy Misrepresentation on the container.  
 
Defendant also presents other claimed limitations on Howlett’s analyses based on the opinions of its 
retained expert, Dr. Dov. Rothman. These include: (i) Howlett’s analysis cannot account for 
consumer-specific factors, such as how much any given consumer would actually value a specific 
product attribute or what price premium he or she would be willing to pay; (ii) the price for Good Start 
Gentle was at or below the prices charged for many competing products; and (iii) Howlett’s analysis 
cannot work effectively in the market for infant formula, because Defendant’s product has several unique 

                                                 
 
 
3 “Conjoint analysis” “is a widely used and accepted form of quantitative consumer preference measurement, often 
used in marketing research to determine how much each feature of a product contributes to overall preferences.” Id. 
¶ 23. 
4 “Regression analysis” “is an econometric tool that identifies and quantifies the relationship between two or more 
variables. Regression analysis seeks to identify the variation in the so-called ‘dependent variable’ (such as the price 
of formula) through its relationship with one or more ‘independent’ or ‘explanatory’ variables (such as whether or not 
an infant formula is organic).” Id. ¶ 51. “Hedonic regression is an application of standard regression techniques that 
measures the value of various product attributes. Hedonic regression is based on the concept that each product 
attribute has a different and measurable impact on aggregate consumer utility, i.e., consumers will pay a certain 
amount for each product attribute.” Id. ¶ 53. 
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characteristics that are unrelated to the alleged misrepresentations. Id. at 23-24.  
 

(3) Application 
 
Plaintiff has demonstrated that damages may be calculated on a classwide basis. Further, as Levya 
explains, issues as to damages calculations do not bar class certification. Consistent with the 
requirements of Comcast Plaintiff has presented a method for calculating damages that is tied to the 
theory of liability. She contends that each class member paid more for Good Start Gentle because of the 
Allergy Misrepresentation. From this she argues that damages can be measured by applying the 
analytical methodology proffered by Howlett. This dollar amount can then be multiplied by the number of 
units purchased by each class member to determine both total and individual damages. Although 
Defendant presents the competing opinions of Rothman, “where a court is confronted with two opposing 
expert analyses or econometric models . . . the [c]ourt is not supposed to decide at the certification stage 
which expert analysis or model is better.” In re Aftermarket Auto. Lighting Prods. Antitrust Litig., 276 
F.R.D. 364, 373-74 (C.D. Cal. 2011). Further, even if individual issues as to damages were to arise, the 
case may be tried as to liability with a subsequent procedure used for the calculation of damages. 
Jimenez, 765 F.3d at 1168. Finally, as in Brazil I and Guido, Plaintiff here has not completed the damages 
calculations. But, this does not preclude a finding of predominance. The theories of liability and proposed 
methods for calculating damages are sufficient. 
 

g) Superiority 
 
Resolution on a class basis will be superior to proceeding with individual actions. Given the small amount 
of damages that could be claimed by an individual class member, if certification were denied, it is unlikely 
that claims would be pursued. Or, if they were, very substantial, and unjustified party and judicial costs 
would be imposed. For all of these reasons, a class proceeding in this action would be superior to other 
forms of litigation. 
 

D. Ascertainability 
 

1. Legal Standard 
 
“Although there is no explicit requirement concerning the class definition in [Fed. R. Civ. P.] 23, courts 
have held that the class must be adequately defined and clearly ascertainable before a class action may 
proceed.” Schwartz v. Upper Deck Co., 183 F.R.D. 672, 679-80 (S.D. Cal. 1999) (quoting Elliott v. ITT 
Corp., 150 F.R.D. 569, 573-74 (N.D. Ill. 1992)). To meet this requirement, a class must be defined “by 
reference to objective criteria.” Algarin, 300 F.R.D. at 454. And, it must be “administratively feasible for 
the court to ascertain whether an individual is a member.” O'Connor v. Boeing N. Am., Inc., 184 F.R.D. 
311, 319 (C.D. Cal. 1998).  
 

2. Plaintiff’s Proposed Method  
 
Plaintiff suggests that members of the proposed class self-identify by signing sworn statements as to their 
purchases. Dkt. 78 at 30. Defendant objects to this method. It argues that consumers are unlikely to 
remember what product they purchased, and whether it contained the “1st and Only” seal. Further, 
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because Defendant does not maintain records of those who purchased the product, it could not readily 
corroborate or refute claims by declarants. Dkt. 100 at 27-29. In support of this position, Defendant relies 
primarily on Carrera v. Bayer Corp., 727 F.3d 300, 308-09 (3d Cir. 2013). There, the use of 
self-identifying affidavits was rejected, because it did not allow the defendant to challenge claimed class 
membership.  
 
The Ninth Circuit has not addressed whether self-identification by members in a consumer class action is 
sufficient to satisfy the ascertainability requirement. District courts are divided on the issue. Some have 
followed Carrera and rejected self-identification. See, e.g., Algarin, 300 F.R.D. at 455-56 
(self-identification by class members would be unreliable); In re Clorox Consumer Litig., 301 F.R.D. at 
440-42 (adopting Carrera in denying certification of a class challenging representations about the 
effectiveness of a cat litter product because “[a]ffidavits from consumers alone are insufficient to identify 
members of the class,” particularly where sufficient purchasing records were not available from 14 of the 
16 retailers the plaintiffs contacted); Sethavanish v. ZonePerfect Nutrition Co., 2014 WL 580696, at *5 
(N.D. Cal. Feb. 13, 2014). 
 
Other district courts have rejected Carrera, because it would, in effect, preclude the low cost consumer 
class action. See, e.g., Krueger v. Wyeth, Inc., 310 F.R.D. 468, 476 (S.D. Cal. 2015) (“[C]ourts in this 
circuit have found proposed classes ascertainable even when the only way to determine class 
membership is with self-identification through affidavits.” (emphasis in original)); McCrary, 2014 WL 
1779243, at *7-8 (“Carerra [sic] eviscerates low purchase price consumer class actions in the Third 
Circuit” by disallowing certification “in any case where the consumer does not have a verifiable record of 
its purchase, such as a receipt, and the manufacturer or seller does not keep a record of buyers”); In re 
ConAgra Foods, 302 F.R.D. at 566 (“The court agrees with those courts that have found such classes 
ascertainable and follows their reasoning. ConAgra's argument would effectively prohibit class actions 
involving low priced consumer goods—the very type of claims that would not be filed individually— 
thereby upending ‘[t]he policy at the very core of the class action mechanism.’” (alteration in original)); 
Astiana, 291 F.R.D. at 500 (class of consumers challenging alleged misrepresentations that consumer 
products were “all natural” or contained “nothing artificial” was ascertainable notwithstanding that the 
consumers did not have records proving purchase).  
 
In Morales v. Kraft Food Groups, Inc., No. LA-CV14-04387-JAK-(PJWx) (C.D. Cal. June 23, 2015) 
(Morales, Dkt. 78 at 12-15), this Court previously concluded that self-identification through sworn 
statements was an acceptable method of ascertainability. The Order reasoned that, “[g]iven the modest 
retail price of the Product, common sense dictates the view that it is likely that many who purchased it did 
not receive receipts, and that those who did have not retained them.” Id. at 14-15. Thus, self-identification 
through sworn statements made sense for the following reasons: 
 

First, absent this approach, a class proceeding would not be available in this consumer 
class action. Nor would it be available in others in which claims are advanced about 
representations made about low cost retail products. That thousands of potential actions 
could be brought, or almost none, would be inconsistent with the bases for Rule 23. 
 
Second, a sworn statement, made under penalty of perjury, has some inherent reliability. 
People are not expected to lie. Moreover, any individual class member is not likely to 
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present a claim for a large dollar amount due the limited number of purchases likely made 
during the class period and Plaintiffs’ theory that only a small percentage of the purchase 
price can be attributed to the alleged misstatement. This reinforces the idea that people 
would not be expected to lie over a small dollar claim that is made in connection with a 
judicial process. 
 
Third, for Plaintiffs to succeed on the merits in this action -- which would precede any 
notice to class members inviting the submission of claims -- among other things, they must 
have shown, by a preponderance of the evidence: (1) a reasonable consumer would have 
been misled by the term “natural cheese” (the § 17200 claim); or (2) marketing the Product 
as “natural cheese” was a material misrepresentation (the CLRA claim). To have prevailed 
on either, Plaintiffs will have offered proof that applies across the class, i.e., common 
proof. This could include survey evidence that supports the claim that reasonable 
consumers were misled and that the misrepresentation was material to their decisions to 
purchase the Product. Because establishing these elements will be a prerequisite to an 
award of damages, there will be added reliability to self-identification by consumers as 
class members. 

 
Id. at 15. This same analysis applies here. Potential class members will be allowed to self-identify through 
sworn affidavits which declare that: (i) the person purchased Good Start Gentle, and (ii) the product was 
in a container with the “1st and Only” seal. Some courts have concluded that a class is not ascertainable 
where consumers are asked to recall several details about a purchased product. See, e.g., Bruton v. 
Gerber Prods. Co., 2014 WL 2860995, at *8-9 (N.D. Cal. June 23, 2014) (class not ascertainable where 
consumers asked to recall: “(1) whether they purchased a Gerber 2nd Foods product; (2) whether they 
purchased a 2nd Foods product in a qualifying flavor; (3) whether the product was in the appropriate 
packaging; and (4) whether the product was labeled with a challenged label statement.”); Jones v. 
ConAgra Foods, Inc., 2014 WL 2702726, at *10 (N.D. Cal. June 13, 2014). (“Even assuming that all 
proposed class members would be honest, it is hard to imagine that they would be able to remember 
which particular Hunt's products they purchased from 2008 to the present, and whether those products 
bore the challenged label statements.”).  
 
In this action consumers would be asked to recall two things: (i) whether they purchased Good Start 
Gentle; and (ii) whether the container included the “1st and Only” seal. The seal is a bright, gold image 
that is easily identifiable. Thus, it is reasonable that at least some consumers noticed it. Moreover, the 
Class Period is recent, and relatively short. See Werdebaugh v. Blue Diamond Growers, 2014 WL 
2191901, at *11 (N.D. Cal. May 23, 2014) (“[I]nviting plaintiffs to submit affidavits attesting to their belief 
that they have purchased a carton of Blue Diamond almond milk in the past several years is much likelier 
to elicit reliable affidavits than asking potential class members to recall whether they had smoked 
146,000 of a certain cigarette over the course of several decades.”).5   
 

                                                 
 
 
5 Whether loyalty programs that are used by certain retailers would reflect purchases of the product by particular 
consumers is an issue that has not been addressed by the parties.  
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Thus, certification is appropriate. However, the approved class is narrower than the one proposed by 
Plaintiff. The class is limited to those consumers that were misled by Defendant’s use of the “1st and 
Only” seal, and made purchasing decisions due to that alleged misrepresentation. Therefore, the class is 
defined as: 
 

All persons who, between July 8, 2013 through April 23, 2016, purchased Good Start 
Gentle containers displaying the “1st and Only” seal in the State of California for personal 
use and not resale, and who did so because Good Start Gentle was described as the “1st 
and only routine formula to reduce risk of developing allergies.”6 

 
V. Conclusion 
 
For the foregoing reasons, Plaintiff’s Motion is GRANTED IN PART. The schedule for the remaining 
pre-trial and trial matters is set forth in a separate Order. 
 
 
IT IS SO ORDERED. 
 
 

 
 :  

Initials of Preparer 
 
ak 

 

                                                 
 
 
6 Plaintiff sought certification of a single class of persons as to all eight causes of action. Of those eight claims, the 
UCL fraud-based claim, as well as the FAL, CLRA, negligent misrepresentation and intentional misrepresentation 
claims, each requires a showing of reliance by a plaintiff. Other claims do not. In light of the claims that have been 
presented, as well as the issues raised under Rule 23 that have been considered in this Order, reliance is a 
necessary component of the class definition. How the jury instructions and verdict form that will be drafted as to 
those claims that remain in place for trial, but that do not require a showing of reliance by a plaintiff, is an issue that 
must be addressed by the parties no later than in their filings for the Final Pretrial Conference. 
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